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NEWS 
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In 1998, the Ohio legislature 
enacted Revised Code 4113.62 
declaring the very common ñno 
damages for delay clauseò void 
as against public policy. Despite 
this, many contract forms in 
circulation today run afoul of 
the statute. The statute pro-
vides that any provision of a 
construction agreement "that 
waives or precludes liability for 
delay...when the cause of the 
delay is a proximate result of 
the owner's act or failure to 
act, or that waives any other 
remedy...when the cause of the 
delay is a proximate result of 
the owner's act or failure to 
act, is void and unenforceable 
as against public policy." R.C. 
4113.62(C)(1). Provision (C)(2) 
of the statute applies the same 
restrictions to owners and con-
tractors in regard to subcon-
tracts where either the owner 
or contractor are proximate 
causers. 

In 2005, Ohioôs Tenth District 
analyzed the statute in a case 
where a project owner (the 
Ohio Department of Transpor-

tation (ODOT)) contracted 
with a utility owner to move 
its utility lines prior to the 
start of a project. B.I. Chip-
ping Co. v. R.F. Scurlock Co., 
10th Dist. Franklin No. 04AP-
1219, 2005-Ohio-6748. When 
the plaintiff/subcontractor ar-
rived to perform its portion of 
the work, the clearing and 
grubbing of trees, the lines 
had not been moved. Id.  ¶ 6. 
This resulted in a near dou-
bling of the subcontractorôs 
cost to perform the work. Id. 
¶ 9. Per the subcontract, the 
subcontractor was only enti-
tled to damages for delay in 
the amount the general con-
tractor received from ODOT 
through its claims process. 
Id.  ¶ 18. The subcontractor 
asserted that the general con-
tractor was a proximate cause 
of its damages because it di-
rected the work. Id.  ¶ 6. In 
asserting its control, it or-
dered the subcontractor to 
mobilize and demobilize sev-
eral times due to utility line 
interference. Id. The court, 
however, did not directly ad-
dress proximate causation. 
See generally, id; but see 
United States ex rel. Rieck 

http://lawlibrary.hamilton-co.org
http://lawlibrary.hamilton-co.org
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New body camera videos introduce new viewing logistics.  Previously the video files were 

burned to a disc and given to an attorney from the agency.  Some came with a video player 

to use and some did not. Evidence.com uses any player supporting file types such as, 

.mov, .avi, or .mp4 and is distributed by sending a URL to download the files. 

For a full list of supported video file types, go to 

https://help.axon.com/hc/en-us/articles/221368548-Supported-video-and-audio-file-types 

If you receive a video from Evidence.com it will be delivered to you in an email.  When you 

click the link, you will be prompted to download a .zip file which will need to be extracted. 

If you extract the file to one of the Law Library 

computers, the next step is to burn the files to a 

disc or copy them to a jump drive. 

Any files saved to the Law Library computer will 

be deleted overnight, so to eliminate download-

ing and extracting the file each time you view it 

in the Law Library, we strongly recommend 

burning the files to a disc or jump drive. 

As a convenience, the Law Library sells discs for 50 cents each and all computers 

have the ability to burn to a disc. 

One of the players 

we use is VLC media 

player. It is very relia-

ble and able to load 

on many different 

platforms.  To down-

load the player, go to 

https://

www.videolan.org/

vlc/. 

Tech Tip: Evidence.com  

Julie Koehne, Systems Librarian,  Reprinted from December 2017  

https://help.axon.com/hc/en-us/articles/221368548-Supported-video-and-audio-file-types
https://help.axon.com/hc/en-us/articles/221368548-Supported-video-and-audio-file-types
https://www.videolan.org/vlc/
https://www.videolan.org/vlc/
https://www.videolan.org/vlc/
https://www.videolan.org/vlc/
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Subscriber Renewals for 2019  
We will mail subscriber renewal invoices in 
early December. Prices for 2019 remain the 
same. We will be in touch with firms before 
sending invoices to verify any attorneys who 
have left or joined the firm this year. Weôre 
also able to accept credit cards for subscriber 
payments and renewals for your convenience. 
There is no fee for attorneys in their first year 
of practice after passing the bar exam so 
please share that good news with the new at-
torneys in your circles of influence. The library 
board and staff believe that the value of law 
library services and resources far exceeds the 
annual fee. We hope that reflects accurately 
your own experience.  

2019 Library Board Meetings  
The Hamilton County Law Library Resources 
Board has established its regular quarterly 
meeting schedule for 2019. The Board will 
meet on January 10, April 11, July 11 and 
October 10. All meetings are held at 12:00 
noon in the Law Libraryôs Robert S. Kraft 
Board Room. Meetings are open to the public. 
Minutes of previous meetings are on the Gov-
ernance webpage. Any changes to the sched-
ule are announced on the digital display, on 
the libraryôs social media sites and webpage, 
and in the newsletter as well if there is suffi-
cient notice. 

Bloomberg Law ®  
Weôre excited to announce a new resource 
available on site at the Hamilton County Law 
Library. Weôve recently added a Bloomberg 
Law terminal, which provides robust access 
to the substantial library of legal content 
available from Bloomberg BNA. This includes 
news, analysis, practice tools, market data, 
business intelligence, and more. The termi-
nal serves as a replacement for our print 
subscription to Bloombergôs Tax Manage-
ment Portfolios and offers a significant up-
grade in breadth of content, in addition to 
electronic versions of the Tax Management 
Portfolio content we previously held in print. 
The subscription provides rich access to legal 
research materials across many areas of law, 
including Bankruptcy, Benefits and Compen-
sation, Health Practice, Labor and Employ-
ment, Securities, Tax, Trademarks and Cop-
yright, and much more. The terminal is lo-
cated near the reference desk in the main 
room of the Law Library and is a subscriber-
only resource. Stop in to check it out or call 
or email for more information. Weôre happy 
to help you find what you need!  

HCLL will collect for Teens in Need  

This holiday season we are collecting items 

for teens in or entering foster care. Help us 

make the season brighter for some teens in 

need!  

Please bring items by December 14th. 

 

Items needed: Towel & Wash Cloth sets 

Shampoo & Conditioner 

Deodorant (Men and Womenôs) 

Razors & Shave Cream 

Soap & Body Wash 

Nail Polish & Nail Care Items 

Lotion 

Q-Tips/Cotton Balls 

Tooth Brushes & Tooth Paste 

Headbands, Hair Ties & Other Accessories 

http://lawlibrary.hamiltoncountyohio.gov/about/governance/
http://lawlibrary.hamiltoncountyohio.gov/about/governance/
mailto:reference@cms.hamilton-co.org
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Group, LLC v. Monarch Constr. Co., S.D.Ohio 
No. 3:08-cv-00172, 2009 U.S. Dist. LEXIS 
98684, at *18 (Aug. 10, 2009) 
(distinguishing facts before it and noting that 
the general contractor in B.I. Chipping ñwas 
not at fault for the delayò). Instead, it held 
that the delay damages clause did not vio-
late the statute because it was a limitation, 
not a waiver, of damages. B.I. Chipping, 
¶ 21.  

The B.I. Chipping decision has been subject 
to some distinction. Ohioôs federal courts, on 
at least two occasions, have held that if the 
limitation in damages ñeffectively precludes 
recovery,ò the clause will be struck down. 
Acme Contr., Ltd. v. TolTest, Inc.,  370 
Fed.Appx. 647, 655 (6th Cir. 2010);  Rieck 
Group, supra. This is the same argument un-
successfully advanced by the appellant in 
B.I. Chipping. B.I. Chipping, ¶ 20.  

In Acme, the Sixth Circuit Court of Appeals 
reviewed a contract that limited delay dam-
ages to an extension of time, if approved by 
project owner. Acme, at 655. The contract 
also restricted recovery of costs for delays 
caused by others only if the delay exceeded 
4 months. Id. The Acme court found these 
provisions to result in an effective preclusion 
of recovery and thus a waiver. Id.  

In Rieck Group, the Southern District of Ohio 
also found an effective waiver. The contract 
before it limited damages recoverable by the 
subcontractor to those the contractor re-
ceived from the owner. Rieck Group, at *20. 
But, because the contractor was found to be 
the sole proximate cause of the delay, it 
would not be entitled to damages from the 
owner. Id. Therefore, the provision resulted 
in an effective preclusion of recovery. Id. Itôs 
important to note that the court did not find 
the contract provision per se invalid. In fact, 

the contract in Rieck Group called for a simi-
lar process as that in the B.I. Chipping con-
tract. An application of the facts of the case 
with the contract provision, however, result-
ed in an effective preclusion in violation of 
the statute. Id.    

It is unclear if courts will continue to enforce 
contract provisions similar to that in B.I. 
Chipping given the subsequent limitations by 
federal courts. After Acme and Rieck Group, 
courts will have great latitude in determining 
if a provision results in an effective preclu-
sion. These clauses are likely to become 
more suspect as the remedy juxtaposed with 
the damages suffered becomes more dispro-
portionate. Accordingly, reliance on the 
structure set forth in B.I. Chipping is risky 
given dearth of case law applying the statute 
to different factual scenarios. Parties will 
likely want to seek a delay damages struc-
ture that offers more certainty.   

A contract structure that limits damages re-
coverable to general condition expenses 
(i.e., extended field overhead, unabsorbed 
home office overhead, idle labor and equip-
ment costs, and labor and material cost es-
calation) is more certain to hold up under 
any set of facts. Some combination of gen-
eral condition expenses, or liquidated dam-
ages, is also an option. This structure will 
likely survive judicial scrutiny under any set 
of facts. It satisfies the spirit of the statute 
and case law by compensating the delayed 
party for its out of pocket expenses while 
avoiding consequential and other attenuated 
damages. 

Where there are multiple proximate causers, 
there may be an opportunity for more pro-
tection. The statute is clear that liability can-
not be waived if oneôs actions or inactions 
are a proximate cause of the damages. R.C. 



 
Hamilton County Law Library News  

Page  5          Hamilton County Law Library Newsletter 

 

 

Holiday Open House  
Please join us for our annual Holiday Open 
House on Wednesday, December 5, 2018 at 
1pm. Enjoy festive snacks, make a book 
craft, discover new tech with the 3Doodler 
Pen and enter for a chance to win fabulous 
prizes! We love our subscribers and hope to 
see you there! 
 

4113.62(C). However, an owner or contrac-
tor can require the aggrieved party to first 
seek damages from the other proximate 
causers. Further, the owner or contractor 
can require an offset of the recovered 
amount. This approach can run into privity 
problems, so upstream parties need to re-
quire the necessary provisions in all subcon-
tracts. 

In conclusion, Ohio courts will allow limita-
tions on damages for delay so long as they 
do not amount to an effective preclusion or 
waiver. Ohio law clearly prohibits waiver of 
any remedies. With sparse case law applying 
the statute, drafters should proceed with 
caution when limiting damages to an arbi-
trary amount or those recovered from anoth-
er party. The invalidation of an unenforcea-
ble clause can expose parties to consequen-
tial or other damages. A limitation on dam-
ages to general condition expenses, along 
with a requirement to first seek damages 
from other causers, is likely a provision that 
will survive judicial scrutiny.  
 
Mr. Houston is an attorney with Taft Stettini-
us & Hollister LLP. whose practice focuses on 
construction contract  drafting and real es-
tate 
 
Reprinted with Permission. 
 
 

 Upcoming CLEs  

Free to subscribers; $50 for non-

subscribers 

Registration is required.   

 

To register, call 513.946.5300, email 

reference@cms.hamilton-co.org, or  

register via the website  

http://lawlibrary.hamiltoncountyohio.gov/

classes/calendar/ 

 

November 13, 2018 noonï 1 pm 

Trucking Accident Litigation 101, by Attor-

ney Mark Napier, approved for 1 credit 

OH & KY  

 

December 5, 2018, noon-1 pm 

Case Law Update, by Hon.  Marianna 

Brown Bettman, OH & KY credit pending 

 

January 16, 2019, noonï1 pm 

Advertising and promotional law,   

Jonathan Daugherty  

Reminder!  Wolters Kluwer Intel-
liconnect is becoming Cheetah at 
the end of the year  
Weôre happy to pass along exciting news 
from Wolters Kluwer. Our CCH Intelli-
connect content should be fully migrated to 
the intuitive new Cheetah platform before 
the end of the year. Cheetah offers a more 
robust and customizable search experience 
and will provide access to the same content 
that you have via Intelliconnect. Some of 
you may already see an option to ñgo to 
Cheetahò when youôre logged in to Intelli-
connect as Wolters Kluwer begins the transi-
tion process. Feel free to click that link and 
peruse the new platform. Please donôt hesi-
tate to contact our reference team with any 
questions! 

mailto:reference@cms.hamilton-co.org
https://lawlibrary.hamiltoncountyohio.gov/classes/calendar/
https://lawlibrary.hamiltoncountyohio.gov/classes/calendar/
mailto:reference@cms.hamilton-co.org
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Subscriber Benefits  

All subscribers have access to the following 

valuable resources and services:  

Circulation privileges to borrow from over 

40,000 print volumes for up to six weeks at 

a time  

Access to extensive legal information data-

bases from the Law Library, including 

Westlaw, IntelliConnect, Bloomberg Law® , 

Overdrive e-books, HeinOnline, and Loislaw 

treatises  

Wireless network throughout the Law  

Library  

Polycom videoconferencing  

Five meeting rooms with speaker phones  

Professional reference service by our law 

librarians, available via e-mail, telephone, 

and in person  

Free document delivery by fax or e-mail of 

print and electronic materials  

CLE seminars throughout the year, on legal 

research and substantive topics 

Subscribersô lounge, magazines, daily news-

papers, and coffee  

Bi-weekly news alerts by practice area  

Discounted rates for photocopying  

In addition, solos and attorneys whose firm 

has a subscription have 24 hour remote ac-

cess to Fastcase.com case law, Aspen/ 

LOISLaw treatises, HeinOnline (for under 50 

attorney firms), EBSCOhost, and Intelli-

Connect Law, Business, Tax, and Accounting 

 

You and the Legal System:   

Planning in Place for 2019  

 

We are proud to collaborate with the CBA 

Lawyer Referral Service to provide You and 

the Legal System classes for the public.  We 

are excited to be able to provide classes in 

2019, and will be able to announce our up-

coming classes soon. 

 

To register, call 513.946.5300. or register via 

our website at   

 

lawlibrary.hamiltoncountyohio.gov 

This program is free and open to the public.  

 

Please note that this is not a CLE event; it is 

intended for the general public. However, 

attorneys are welcome to attend and may 

want to pass along the program announce-

ment to clients, staff, and community organi-

zations.  If you would like more information, 

please contact Vanessa Seeger. 

 

You and the Legal System is brought to you 

as a public service by the Hamilton County 

Law Library, in conjunction with the Cincin-

nati Bar Association's Lawyer Referral Ser-

vice. 

  

We are excited to be planning our 2019 You 

and the Legal System classes.  

 

 

lawlibrary.hamiltoncountyohio.gov
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Automobile Law Resources  

Law Library subscribers have access to a va-

riety of resources on Automobile Law, includ-

ing those listed below.  

 

If you have questions about these resources, 

contact the reference staff at  

reference@cms.hamilton-co.org or 

513.946.5300 

  

Auto injury litigation from start to finish [in 

Ohio] 

KFO191 .A4  A98 2014 

 

Automobile liability insurance cases [by] Nor-

man E. Risjord and June M. Austin 

KF1290.A8 R5 1965 

 

The automobile red book 

HD9710.U5.N128 

 

Blashfield automobile law and practice 

KF 1290.A8 B57 

 

Blashfieldôs Cyclopedia of automobile law and 

practice, permanent edition with forms Vol. 2 

sections 821-1610 

KF1290 .A8 1935 

 

Consumer warranty law: lemon laws, Mag-

nuson-Moss, UCC, manufactured home, and 

other warranty statutes  

KF1040.Z9 C57 2015 

 

Damages in personal injury [in Ohio]  

KFO195 .A25 D36 2014 

 

Damages in tort actions 

KF1250 .D35 

Everybodyôs guide to small claims court 

KF8769.Z95 W37 2008 

 

Handing the auto injury claim [in Ohio]  

KFO191.A43 H35 2010 

 

Hornbook on torts 

KF1250 .D59 2016 

 

Prosser and Keeton on the law of torts 

KF1250 .P73 

 

ONLINE RESOURCES 

*Remote access is available to subscribers 

who are solos or firm attorneys whose en-

tire firm has a subscription to the Law Li-

brary.  

 

NCLC 

Automobile fraud 

 

EBSCO 

Beat Your Ticket 

Everybodyôs Guide to Small Claims Court 

Mass Torts 

 

HeinOnLine  

Abbottôs Automobile Law for Motorists: The 

Law of the Road & Principles  

Self-driving Cars: Levels of Automation 

Recent Developments in Automobile Litiga-

tion 

Technology and Automobile Safety 

 

Westlaw  (only available in the library)  

Automobile Liability Insurance 4th 

Automobile Design Liability 3d 

Westlaw Journal Automotive 



Hamilton County Law Library Newsletter                                                 Page  8 

Hamilton County Law Library News  

 Upcoming CLEs 
 

Hamilton County Law Library  

Hamilton County Courthouse 

1000 Main Street, Room 601 

Cincinnati, OH  45202 

 

ADDRESS CORRECTION REQUESTED  

INSIDE THIS MONTH 

¶ Tech Tip: Evidence.com 

¶  You and the Legal System: 2019 

¶  Upcoming CLEs 

¶ Automobile Law Resources 

 

November 2018 Law Library Newsletter  

 

 

 

Upcoming Events:  

 

November 13: CLE:  Truck Accident Litigation 

December 5: CLE:  Supreme Court Case Law Update 

December 5:  HCLL Holiday Open House 

 

 

  

 

 

 

 

 


